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The Creditors, Superiors, Yaſſals, Tenants, and other 


CLAIMANTSs upon the Forfeited Cltates in SCOTLAND. 


AGATNST 
His MAJESTY's Apvocare, Sol1ciros, and Commiſſioners of Inquiry. 


HERE having been a Petition offered to your Lordſhipe, by His Ma- 
W jeſty's Advocate, in Name of the Commiſſioners of Inquiry, tor 
removing the Factors, lately appointed tor managing the Reuts of 
certain forfeited Eflates, row veited in His Majelty ; which Factors 


| were authorized by your Lordſhips, upon the Application of the Cre- 
ö ditors on the ſaid Eſtates, in the uſual Way of your Lordſhips pro- — 
5 ceeding in ſuch Caſes, where Sequeſtrations are competent according 


to the Cuſtom and Laws of Scotland. To which Petition, the Credi- 25 
tors having made Anſwer, your Lordſhips were pleaſed, becauſe of 
the Import and Conſequence of the Caſe, to ordain a Hearing in your 
own Preſence, | 


; 

? I the Entry of the Debate, the Lawyers for the Crown thought fit to wave a Point. which 

N had been chicfly inſiſted upon in the Petition, concerning the Powers of the Commiſſioners 

| of Inquiry, in the Dircetion and Management of the Rents of the ſaid fortæited Eſtates, and 
winch was made the great Argument tor removing of theſe Factors your Lordſhips had ap- 

pointed, and did inſiſt upon a general Ground, © That by the Nature of Forfeitures, and the 
. « Diſpoſition of the Common Law, the Right and Poſſeſſion of whatever belonged to the forfeited 
5 « Perſon, was abſolutely veſted in the Crown; and ſecluded all Pretence for a Sequeſtration at 
. « the Inſtance of Creditors, who had no other Claim, than for having their Debts ſecured as a 
b « Burden upon the forteited Eſtate, the Poſſeſſion remaining in the Crown ; and that this was 
3 ec further confirmed by ſcveral Clauſes in the late Act, for inquiring into the Eſtates of certain 
1 « Traitors, Cc. And, in the next Place, they did object againſt the particular Factories granted 
« by your Lordſhips, as irregularly given out, without obſerving the uſual Forms in ſuch Caſes. 
As to this Second Point, your Lordſhips having declared, That it ſhould be entire for the 
Lawyers for the Crown, to be heard upon whatever they had to alledge againſt the particular 
| Factories not having been given out in the uſual and regular Manner: The Debate did pro- 
4 ceed upon that ſingle Point, Whether the Power of granting Factories, 1s excluded by the gene- 
4 ral Diſpoſition of the Law, veſting all Right of the forfeited Perſon in the Crown; or by any of 
the ſpecial Clauſes and Proviſions contained in the Aﬀ of Inquiry? 


As this Queſtion, chiefly concerns the diſcovering the true Meaning and Intention of the 
Saving-Clauſe in the late Act, Primo Georgii, for encouraging Superiors and Vaſſals, &c. in Favours 
of Creditors, the Act it {elf muſt be conſidered, which at firſt View will appear chiefly to have 
been calculated for Scotland, relating to the Nature and Tenor of Ktiſb Rights in every Clauſe ; 


and particularly in that which concerns the Preſervation of the Rights and Diligences of Credi- | 25 E4 
tors: Which Obſervation, will ſufficiently juſtify the Explaining the Law-Terms in that Clauſe, * 


= in the preciſe legal Meaning of the Words. 


% E As the Parliament throughout the whole Act had an Eye to the Intereſt of the King's faitng gn . 
6 ae ful Subjects in Scoz/and, who probably were to ſuffer by the then enſuing Rebellion; it wes a juſt ·˖ 
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Regard to the Intereſt of Creditors remaining dutiful to His Majeſty, which is much more con- 
ſiderable in Stand, in Proportion to the valued Rent of the Kingdom, than in any other 
Country ; becauſe Trade being at a low Ebb in that Part of the Kingdom, and Intercſt high, 
Perſons poſleſt of Money have been in Uſe to ſettle it in the Hands of Landed-Men, on the de- 


curity of their Eſtates : To which Practice, Men are chiefly invited by the Proviſions made in 


the Law, for the Security of the Sums lent by them, and the punctual Payment of the Intereſt 
Termly, which Creditors may recover by their Diligences. And this Obſervation is in a par- 
ticular Manner juſtified by the Circumſtances of the Eſtates actually forfeited, which will appear 
to be for the moſt part charged with juſt Debts very near their true Value, as in ſome Caſes 
they certainly are above it : Which at once will ſhow, how many Perſons and Families owe 
their Bread and Preſervation to the Clauſe ſaving Creditors ; how juſt and merciful the Parlia- 
ment was, in making that Proviſion ; and, at the ſame Time, how good Reaſon the Multitude 
of needy Creditors has to ſtruggle for preſerving the Right juſtly and generouſly ſaved to them 


by that Law. 


Tur Deſign of the Act being to provide for that Part of Scotland which ſhould remain end; 


ful to His Majeſty, in regard to the peculiar Circumſtances of that Country, the Clauſe con- 
cerning Creditors will require to be particularly noticed, which provides, Chat no Conviitton 
02 Attainder, upon the Account of the High Treaſon o2 Treaſons mentioned in the 
ſaid A, ſhall hurt or exclude the Right o2 Diligence of any Credito? — 


eaceable 02 dutiful, fo: Security and Payment of any true, juſt and law 


ebts, contraited befoze the Commiſſion of any ſuch Crimes. 


SINCE it is undeniable, that the whole Act, and in particular this Clauſe, being calculated 


expreſly for Scotland, the Law-Terms ought to be explained as they are ſignificant in this Coun- 
try. And ſince it is yielded, that the Word Diligence ſignifies a Right to apprehend Poſſeſ- 1 
ſion of Eſtate, real or perſonal, for Satisfaction ot Debt; it muſt certainly be admitted, that no | 
Words could have been deviſed more comprehenſive, for ſecuring Creditors from every Manner 
of Prejudice, that can be ſuppoſed to ariſe to them trom the Forfeiture of their Debtors, and 4 
they are thereby certainly left at full Liberty, to carry on every Kind: of Execution and Diliz 

gence againſt the Eſtates, as if there had been no Forfeiture, and that whether theſe Diligen- 


ces be deſigned for Payment or Security, as the Clauſe it ſelf particularly expreſſes it. 


AnD it can as little be diſputed, but that Sequeſfration is a known and uſual Diligence, 


by the Law of Scotland, and what Creditors have a Right to apply for, when a Competition a- 
riſes, and there is Danger the Subject may periſh in the mean Time, before the ſeveral Claims 
be determined: And in effect it is no more, than the naming of a common Truſtee for mana- 
ging the Subject in Controverſy, and who by his Truſt is to ſtand obliged to anſwer and to 
pay every Creditor's Share, according as he ſhall be preferred. So that it ſeems unneceſſary ta 
examine very particularly into the Uſe of Sequeſtrations, and the ſeveral Reaſons and Cauſes 


ranting of them; it being enough, in the preſent Queſtion, to obſerve in general, That there 


for 
, no Doubt but that Sequeſtrations might have proceeded againſt forfeired Perſons them- 


can 


ſelves before their Rebellion : And if ſo, the Conſequence is plain, that they likewiſe may be 


carried on ſtill, otherwiſe it cannot be ſaid that the Creditors have not ſuffered Prejudice in 


their Rights and Diligences by the Forfeiture of their Debtors. So that the Plea made uſe 
of for the Crown, tor abſolutely ſecluding all Sequeſtrations of forfeited Eſtates, whatever may 
be the Cauſes or Reaſons for granting of them, cannot but be look'd upon as inconſiſtent with 
the Saving-Clauſe in Favours of the Creditors, | 
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T x Arguments chiefly inſiſted on by the Lawyers for the Crown, were, That the Poſſeſſion 
of whatever fcll under Forfeiture, became veſted in the Crown by the Diſpoſition of Law, as 
well as by the expreſs Clauſe for that Purpoſe in the- Act of Inquiry; whereby the Creditors 
had no Claim to the Poſſeſſion which remained ſolely in the Crown, only their Debts were a 
Burden on the Forfeitures, and had been fo declared; which was a full and ample Security 
for the Payment of them, for which the publick Faith was likewiſe expreſly engaged : And 
that there could be no Queſtion, but that the Rents were lodged, with the greateſt Security, 
for all having Intereſt, when brought into the Exchequer ; which ſufficiently anſwered the Eads 


and Deſign of Sequeſtration. 


Ir was further urged, © That as the Law of Scotland ſtood before the making the late Act in 
Favours of Creditors, the Debts were only conſidered as a Burden upon the forfeited Eftate, 
and the Eſtate it ſelf went wholly into the Poſſeſſion of the Crown, nor could Creditors have 

t Sequeſtrations, and there could be no Inſtance given that any had ever been granted; and 
the Privilege of the Crown in ſeizing the Poſſeſſion of whatever fell under Forfeiture, was not 
conſidered to be an Encroachment upon the Rights of Creditors, even when ſaved as fully | 
as they are by the late Act; which was alledg d did appear by Two Acts in the reſcinded Par- 
liament 1644, one of which, the 33. AR of that Parliament, allows Diligence to Creditors 
to proceed in the ſame Manner, as there had been no Forfeiture ; and yet by the immediate 
ſubſequent AR, all Debts owing to forfeited Perſons, are ordered to be brought in for the 
Publick Uſe : Which confirms, as was alledged, That Creditors could only claim their Pay- 


ment 


5 VB: Ip 
« ment out of the Rebel's Effects, after being brought into the Exchequer ; but had no Right to 
« ſtop them by any Diligence before they came there. | - 


Tus being the Sum of what was argued on this Head, on the Part of the Crown, the Cre- 
ditors beg Liberty to examine, in the firſt Place, what ought properly to be underſtood by the 
veſting the Right and Poſſeſſion of all forfeited Eſtates in the Crown, which, they humbly think, 
has not been explain'd in ſuch a Manner, as is either agreeable to the Nature of Forfeitures, or 
indeed to the Nature of the Thing. The Creditors do admit, That whatever belonged to the 
Rebel, becomes veſted in the Crown, in the ſame Manner as it ſtood in the Perſon of the Re- 
bel: But it cannot be ſo underſtood as if the Convifttion oꝛ Attainder could have any ſuch 
Effect, as thereby a real Alteration were made in the Poſſeſſion from what it was at the Time of 
the Forfeiture, by taking the Poſſeſſion from one, and transferring it to another. So that with 
reſpect to what was not in the Rebel's actual Poſſeſſion, it can reſolve in no- more than in a Right 
or Title to carry on all ſuch Action and Proſecutions, for attaining the Poſſeſſion, as would have 
been competent to the Rebel himſelf before the Forfeiture. And that it can have no further 
Effect, is very evident by the ſeveral Clauſes in the Act of Inquiry, requiring all Poſſeſſors of the 
forfeited Eſtates to give Notice of the Value and Extent of their Poſſeſſion, and ordering the 
Way and Manner they are to accompt, during the Time of their reſpe&ive Poſſeſſion ; notwith- 
ſtanding that by the preceding Clauſe of the Act, the whole Eſtates of the Rebels are in the 
ſtrongeſt Terms veſted, declared and adjudged to be in the actual and real Poſſeſſion of His 
Majeſty : Which gives a plain Evidence, That that Poſſeſſion, which is conſider'd to be in the 
Crown by Virtue of the Forfeitures, is not of that Nature as to be any wiſe incompatible with 
others being truly and really in the Poſſeſſion at the ſame Time. And from this the Conſequence 
ſeems very natural, That as thoſe in Poſſeſſion of what belonged to the Rebel, do not loſe their 
Poſſeſſion by the Forfeiture, notwithſtanding of the Crown's being declared to be veſted in the 
Poſſcſſion; ſo by the ſame Reaſon, it muſt follow, That the Right of the Crown will be no Bar 


to Creditors attaining Poſſeſſion of the forteited Eſtate, in the ordinary Courſe of their Dili- 
gences. | 


TRI only Ground therefore which ſeems to ſtand in the Way of Creditors obtaining Seque- 
ſtrations of their Debtor's Eſtate, is, That the Publick Faith is interpoſed for Security of the 
Debts, and proper Orders given for ſtating and taking all Claims upon the ſaid Eſtates; fo that 
the Rents, in the mean Time, cannot be — to be lodged any where ſo ſecurely, as in the 
Hands ot the Publick: Which, therefore, is a good Reaſon for excluding Sequeſtration. 


TAE Creditors think themſelves oblig'd, on all Occaſions, to expreſs the greateſt Regard 
for the Publick Faith, in which they have a moſt intire Confidence : But they crave Liberty to 
obſerve, That the Publick Faith does not ſeem to be engag'd to them for Payment of their Debts. 
Neither appears it to have been the Intention of the Parliament, that the Publick ſhould take the 
Management of the ſaid Eſtates, and pay the Creditors out of the Produce of them; all that is 
provided in Favours of the Creditors being only, That the Forfeitures ſhould be no Hindrance 
to them to carry on all Manner of Diligence, as if their Debtors had not been forfeited : 
Which is no undertaking of the Debts, but rather indeed an Intimation to the Creditors to pro- 
ſecute their Rights; that is, to ſee to their own Payment out of the Subject. And this ſerves 
very much to explain thoſe Clauſes in the Aﬀ of Jnquiry, appropriating the Money brought 
into the Exchequer, to the Publick Uſe ; with a View, no doubt, that Creditors would look to 
their own Security, and that no more would fall to be brought into the Exchequer, but what 
remained after ſatisfying of the Debts. 


A ND this Method of allowing the Creditors to carry on their Diligence, does plainly ſhow, 
That the Deſign of the Parliament was not, that the Publick ſhould take the Eſtates in Manage- 
ment, and anſwer the Creditors Claims out of them ; otherwiſe expreſs Powers would have 
been given either to the Commiſſioners of Jnquiry, for uplifting and in- bringing of the 
Rents; (which the Commiſſioners ſcem ſenlible has not been done) or elſe the Court of 
Exchequer would have been directed to have brought them in, as the other Rents of the Crown: 
Whereas, it's plain, — more is done, than ſome general Orders given for appointing all 
Poſſeſſors, to pay into the Exchequer or accompt : But in Caſe of their Refuſal, certain Penal- 
ties are only appointed to be levied by Proſecutions ; while in the mean Time, the Rents may 
very probably periſh in the Tenents and Poſſeſſors Hands: But the Parliament, no Doubt, have 
foreſeen, that this would have been prevented by the Creditors, who would have Acceſs to 
affect them by their Diligences. And indeed, if the Wiſdom of the Parliament had intended, 
that the Rents ſhould be wholly brought into the Exchequer, they would, no Doubt, have 
diſcharged ſuch Diligences at the Inſtance of Creditors, as might any wiſe give Obſtruction to 
it; in which Caſe, the Creditors would have very chearfully relied upon the Publick Faith, which 
would have been ditectly engaged to them: Whereas now, all Manner of Diligence compe- 
tent to the Creditors, whether for Payment 02 Security, being expreſly reſerved,which the 
| Creditors look on as a Kind of Intimation, that they were to look to their own Security in 
that Way ; it may with Reaſon be alledged, 'That if more, go into the Exchequer, than 1s truly 
for the Uſe of the Publick, the Creditors have themſelves to blame, if it ſhould be iſſued out a- 
gain for the Publick Uſes, ſeeing they had it in their Power to have affected the Subject, in 2 
#27 | a 
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far as might have ſatisfied their Debts ; and if it ſhould ſo happen, the Creditors could only 
have a Claim upon the Publick. 


A N p this leads to another Conſideration, That it is not alone ſufficient for excluding Se- 
queſtration, that the Rents be lodged, where wes are undoubtedly ſecure ; but it is likewiſe 

neceſſary that they be in ſuch Hands, as when the Competitions among the Creditors are ended, 
Orders may be directed for paying them to the Perſons who are found to have the beſt Right: 


Which cannot be done, if once paid into the Exchequer, where the Creditors can have no other 


Acceſs, than by petitioning the Government. And unleſs the Lawyers for the Crown do lay 
down a Method, how your Lordſhips Sentences ſhall receive Execution againſt the Money brought 
into the Exchequer, in the Event of the Competitions amongſt the Creditors being determined; 


It is with great Submiffion thought, nothing that has been offered upon the Part of the Crown, 


for removing the Sequęſtrations, can be of any Force. 
fs 1 4 Ti * Is. 


© To conclude this Argument, If by the Publick Faith being engaged to the Creditors, the 
Lawyers for the Crown mean, That the Parliament has given any Directions for the Payment 
of Debts by the Exchequer, or otherwiſe ; that is abſolutely denyed. Nor is there any more 
Proviſion made tor the Payment of Creditors, but in allowing their Rights and Diligences 
to take Place, as if no Fozfetture had happened, But if by chele Words it 15 only un- 
derſtood, That the Parliament will think itſelf concerned to*diret by a new Law, That ſuch 
Monies as have been paid in to the Exchequer, but truly were ſubject to the Debts of Credi- 
tors, ſhould he iſſued our again for the Payment of theſe Debts; the Creditors agree with 
them. But then it muſt be yielded, that no ſuch Proviſion is hitherto made, however the Cre- 
Gitors may have a juſt Claim in demanding it; and that until an Act for that Purpoſe is paſt, 
the Creditors have Reaſon to conclude, that they are no other Way ſecured of their Debts, than 

+ by their Diligences. 


"© Tux Lawyers for the Crown, preſſed by this Argument, had Recourſe to a very extraordi- 
nary Explication of the Words, Fo the Ale of the Publick; pretending that the Clauſe di- 


recting Monics (brought into thc tachequer in Conſcquence ot that AR) to be iiſued tor the 


Uſe ot the Publick, did relate to the Payment of juit Creditors, in the firſt Place, that being, 
as they ſaid, a Publick Concern. But beſides the Impropriety of ſuppoſing that Money be- 
ſtowed for the Payment of private Debt, can be ſaid to be applied to the Publick; it is too 

ayment of the National Debts, neceſſarily contracted for luppreſſing the late unnatural Rebel- 
lion, without any Regard to the private Debts of forfeited Perſons. | 


As to the Alledgance, “That by the Law of Scotland, the Creditors Debts were only con- 
« ſidered as a Burden on the Forfeiture, but not ſo as ever to interfere with the Crown in the 
« Poſſeſſion; for Proof of which an Argument was brought from the 3 3d and 34th Acts of the 
« reſcinded Parliament 1644.” The Argument, with Submiflion, ſeems to be very weak; for 
it amounts to no more than this, That the Creditors Debts were, by the firſt of theſe Acts, 
fully preſerved, ſo as all Diligence and Execution might proceed, as if there had been no Forfei- 
ture; yet by the immediately following Act, the Debts owing to forfeited Perſons, were appoin- 
ted to be brought in to the Publick Uſe : But from hence it does not follow, that therefore 
Creditors might not have affected ſuch Debts, by the Courſe of their Diligences. And the 
ſame Argument might have been brought nearer at Hand, from the A of Inquiry, where 
there is the like Proviſion, for bringing in all Sums of Money due to the forfeited Perſons; yet 
it would not, tis thought, have been very concluding againſt the Creditors Power of carrying 
on all Exccition againſt every Thing belonging to the Debtor : For as the Crown has the 
Right, and is veſted in whatever belonged to the forfeited Perſon ; ſo the Creditors have an un- 
limited Power of carrying on all Manner of Execution, for recoverin Payment our of the Sub- 
ject; which indeed they owe to the Favour and Benignity of the King and Parliament, and 
for which they are ready, on all Occaſions, to teſtify their moſt dutiful Acknowledgments. 


Ir was alledged, © That no Inſtance could be given of Factors having been appointed by 
« your Lordſhips upon forfeited Eſtates.” As to which, it is certain, Fs the Year 1690, 
there were but few Occaſions for demanding of them, the Rights of Creditors having been in a 
.great Meaſure excluded; but ſince the ſaving of Creditors Rights, by the late Act of Parliament, 
in the Year 1690, there are not wanting ſeveral Inſtances of forfeited Eſtates being ſequeſtrate 
upon the Application of the Creditors; as particularly the Eſtate of the Viſcount. of Dundee, and 
that of the Lord Dumfermiin's, which were granted by the Crown to the Duke of D:wglaſs, 
and Thomas Earl of Teviot, and where the Donators were making all Oppoſition a- 
gainſt the Creditors Demand. Nor vill it make any Difference, That theſe Factories were not 
granted, while the Eſtates remained in the Poſſeſſion of the Crown ; for the Creditors may very 
fafely adventure to ſay, That no Inſtance will be given, where ever the Crown interpoſed, for 
ſtopping any Sequeſtrations, when appointed by your Lordſhips, upon Account of Competition 
amongſt Creditors, whether in the Caſe where the Crown had the total Right, as in Forfei- 
tures ; ot a partial Right, by the falling of any Caſualities, as Liferent Eſcheat, or the like. 
And it's very well known, that in the Cafes where the Crown ſucceeds as laſt Heir, or to 
| ene + bh * " p ; : | Ba- 


—. from the Preamble and Tenor of the Law, that the Public Uſe there meant, is the | 


* 
— 


in queſtion, ought not to have been granted ; 


firſt cited Act; 02 to repeal, a 


Baſtards, Creditors are allowed to carry on all Manner of Diligence; and when Competitions 
ariſe; Sequeſtrations are granted of Courſe, without any Stop or Hindrance from the Publick, 
whoſe Intereſt is as fully ſecured by that Method of 


rnole Intereit It Management, as the Creditors. And 
therefore ivmnſt be allowed, Thar ſeeing Sequeſtrations may proceed againſt forfeited Eſtates, 


and have been _ in ſeveral Cafes, without uy polition ever upon the Crown's Part, 
tho ſometime the Donators have ſtruggled to keep the Poſſeſſion againſt the Creditors ; the ge- 
neral Point, as to Sequeſtrations, being in no Caſe competent againſt the Crown, maſt be given 
up, and there is nothing left but to inſiſt upon the particular Reaſons, why the Factories now 


anted ; which turns the Debate upon the ſecond Point, 
which your Lordſhips have reſerved entire. I 4 852 


TAI Lawiers for the Crown, in Support of what they have pled from the Nature of For- 
feitures in general, did make uſe of ſome Clauſes in the Aſt of Inquiry; and particularly of 
the Clauſe, wherein the Method is appointed for all, Poſſeſlors giving Notice of the particular 


Quantity and Quality of the Eſtates in their Poſſeſſion, and the yearly Rents and Values thereof, 
and ordaining them to pay in theſe Rents to the Receit of the Exchequer. It is unneceſſary to 
inſiſt much on the Meaning of this Clauſe, which has been already under your Lordſhips _—_ 
ſideration. It cannot be pretended, that there is any abſolute Order for paying; and the Alter- 


native which the Clauſe contains, 02 otherwiſe account, is exactly adapted to the whole Scope 


and Intention of the Act, whith appears to be only tor making Diſcovery of the full Extent and 


Value of the forteited, Eſtates, and in whoſe Hands the ſame are: But there appears nothing, 
in any Part of the AC, that tends to the inverting any Man's Poſſeſſion, and more eſpecially to 
the diminiſhing or impairing*any Rights or Privileges, given by the Act for encouraging Superiors 
and Vaſſals, which are all preſerved by a Saving: Clauſe in the At of Tnquiry, in the moſt ex- 
tenſive Terms that could poſſibly be deviſed, whereof the Words are, That nothing in the 
ſame ſhall extend to, o2 be conſtrued to extend to take away, alter oz ien an 
Right, Title, Benefit 02 Advantage whatſoever, which any Superioz, Uaſſa 
Landlozd oꝛ Tenant, op any Credits2s-02 others continuing peaceable and in duti: 
ful Allegiance to His Baje e are, ſhall oꝛ may be entitled unto, in Uertue of the 
ter 02 make vold, any Pꝛoviſions, Batters 02 Things 
in that AX contained, any Thing in the Act (appointing Commiſſioners) tg the con- 
trary notwithſtanding. And unleſs the Firſt Act, for encouraging Superiors, &c. be found un- 


ſufficient, for ſecuring the Rights and Diligences of Creditors, notwithſtanding the _— and 


poſitive Declaration for that End; the Inquiry Aﬀ can make no Alteration, which neither 
gives nor takes away any Privilege, but ratifes all ſuch Privileges as the other AR contains. 


Now to make it _ Contradiction evident, That the Rents of the forfeited Eſtates are 
not to be paid in to the Exchequer, where they are affected with the Rights and Diligences of 
Creditors ; or, which is the ſame Thing, that Creditors poſſeſſing forteited Eſtates, in Right 
of this Diligence, can truly account for the Profits, without paying them into the Exchequer ; 
it will be remembred, that it was yielded by the Lawiers for the Crown, That Tenants claiming 
Retention of Two Years Rents, and Superiors and Vaſlals reſpectively claiming Lands devolving 
to them by the Forfeiture of the former Proprietors, were not bound to pay into the Exchequer 
theſe ſeveral Rents and Profits. Now 'tis certain, that the Proviſion in Favours of Creditors, 
is made and ſecured by the very ſame Laws, as theſe to Superiors, Vaſſals, and Tenants reſpe- 
&ively, with this Difference, to the Advantage of Creditors, That their Diligences are ſaved 
as of Right, and from an indiſpenſible Motive of Juſtice: Whercas the Grant to Superiors, c. 
is meerly gratuitous ; and conſequently, it muſt be admitted, that Creditors have Right to poſ- 
ſeſs and uplift Rents and Profits of forteited Eſtates, excluſive of the Exchequer, unleſs it be ſu 
poſed the Parliament intended that gratuitous Grants ſhould take Place, whilſt juſt and — 2 


ry Proviſions in Favours of Creditors are diſappointed, by the Payment of the Rents into the 
Exchequer, contrary to the true Meaning of the Act. | 


Sous Streſs was laid, by the Lawiers for the Crown, upon another Clauſe in the AR, as to 
the Claims of Creditors being to be determined according to ſubſequent Acts of Parliament; 
which was made uſe of in order to ſhew, that there might be a Stop to the Payment of the 
the Creditors, without excluding their Rights and Diligences. But if this be duly conſidered, 
it can, tis thought, have no Influence on the preſent Queſtion, to the Prejudice of the Credi- 
tors: For however it might be contended, that the aſcertaining of the Claims, was in View on- 
ly, and with Regard to the Sales to be made of the ſaid Eſtates ; yet ſuppoſing a Stop ſhould be 
underſtood to be thereby put to the Creditors Acceſs to the Rents in the mean Time, which 
tis hoped cannot be thought; ſuch a Stop is ſo far from being any Argument againſt the Se- 
queſtrations, that on the contrary, it is an additional one for them: For the more Proſpect there 


may be of the Creditors not having ſuddenly Acceſs to the Rents, the more Reaſon there is for 
ſecuring them in the mean Time. 


Ir was further alledged, © That the Creditors Diligence was not excluded as to the Move- 
te ables, altho' the Value thereof was * into Exchequer, which would hold in the 


ſame 


Man- 


| Ch 

& Manner, tho the Rents of the real Eſtate were likewiſe lodged: there. But, 20 has been al 
ready noticed, the Creditors might have affected the perſonal Eſtate , as well as the real; but 
-where they have not done it, they have no more any Acceſs, by way of Diligence; 2 what 
is once brought into the Exchequer ; only they have a Claim in Equity againſt, the Publick, 
—_ which is all would be likewiſe left to the Creditors, if the Sequeſtrations were removed. And 
_ - this ſerves very much to clear the true Meaning of the Clauſe of the Appropriation in the laſt 
x Part of the Jnqu(ry-AXt ; whereby all the Monics to ariſe to His Majeſty, out of the ſaid Eftates 
to be inquixed into, or any of the Rents, Iſſues, and Profits of the ſame, other than what ſhall 
be applied for the patticular Uſes mentioned in the Act, are appropriate to the Uſe of 
the Publick, and ſhall be applied thereunto by Authority of Parliament, and not otherwiſe. 
Which Clauſe, reaſonably may be ſuppoſed, would have contain'd ſome Proviſion for iſſuing out 
the Creditors Share of the ſaid Sums, if the Parliament had thought that any more was to be 

brought into the Exchequer, than what properly did belong to the Publick, 


Ir was formerly obſeryed to your Lordſhips, which the Creditors hope will not be forgot, 
That by the Management continuing in the Hands of your Lordſhips Factors, the Rents in the 
mean time will bear Intereſt, whereby the Increaſing of the Debts will be prevented, and a 
greater Balance ariſe to the Crown, which otherwiſe may come to be wholly exhauſted, 


F T H x Creditors have ſhunned to take any Notice of what was objefed againſt the parti- 
cular Factories, as if they had not been granted in the regular and uſual Manner, that Matter 
having been left entire to be heard afterwards, if inſiſted in. | 1 OR 


Ur on the whole Matter, the Creditors humbly hope, that your Lordſhips will find, That 
neither by the general Diſpoſition of Law, nor by any ſpecial Proviſions in the At of Inquit . 
the forfeited Eſtates are ſo veſted in the Crown, as to exclude the Effect of all Diligences, cat- 
ried on by Creditors for Payment or Security of their juſt Debts, which are in ſo-ample and ex- 
tenſive a Manner preſerv d to them, by the Juſtice: and Favour of the Government; and will 
therefore continue the ſaid forfeited Eſtates under the preſent Management, which, in all Re- 
ſpects, muſt be acknowledged to be the moſt advantageous for the Intereſt of the Crown, and all 
others concerned, 


In ReſpefF whereof, Qs. 


Dun. Foxsgts. 
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